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CONTINUANCE OF INSURABLE INTEREST 


The Georgia Supreme Court, in the case of Chap- 
man, Exr. v. Lipscomb-Ellis Company, held that where 
a life insurance policy is issued to a corporate beneficiary 
having an insurable interest in the life of the person in- 
sured, and therefore was valid at the time of its procure- 
ment, such corporate beneficiary, which had paid as a 
business expense the premiums on the policy, may, upon 
the death of the person whose life was insured, collect the 
proceeds of the policy, although before his death the in- 
sured had terminated the business connection with such 
corporation which gave rise to the insurable interest. 
The court also ruled there were no reasons founded on 
public policy which would defeat the corporate bene- 
ficiary’s right to recover the proceeds. 


Assignee’s Right to Policy Proceeds 


The suit was a contest between the executor of the 
insured’s estate and a corporation which was the assignee 
and successor to the original named beneficiary. Proof 
of death having been made by the assignee corporation, 
the insurance company was about to pay to it the face 
amount of the policy when suit was brought by the ex- 
ecutor to enjoin the payment and to collect the amount 
of the policy for his estate. The executor conceded that 
the assignment was valid but contended that the effect 
was to make “that company trustee, first, to indemnify 
itself, and, if no indemnity was due it, to pay the pro- 
ceeds upon the death . . .” of the insured to his estate. 
The court held that the rule in the State of Georgia is that 
the assignee of a life insurance policy valid in its incep- 
tion, although having no insurable interest in the life of 
the insured, may collect the proceeds of such a policy. 
See {[ 502,972. 
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% FIRE AND CASUALTY * 


Destruction of Steam Boiler—Fire Versus Steam.—Where the 


water level in a boiler system became lowered but the fuel 
in the fire box continued to burn, it was held that the total 
destruction of the boiler was caused by fire rather than 
steam and was thus excluded from the coverage of an insur- 
ance policy (Holmes, Trustee, etc. v. The Employers’ Liability 
Assurance Corp., Ltd., of London, England, Ohio Ct. of App., 
{ 300,813). 


Settlement of Claim.—Where plaintiff sued for the return of a 


settlement check from an insurer endorsed by him to insur- 
er’s doctor who returned it to insurer, casualty company 
was estopped from setting up defense of fraud in the pro- 
curement of the contract because of lapse of time (Hard- 
ware Mutual Casualty Co. v. Dooley et al., Ga. Ct. of App., 
J 300,814). 


Insurer’s Obligation to Defend.—The obligation of the insurer 


to defend an action against its insured is to be determined 
from the policy and the particular complaint upon which judg- 
ment was rendered and there was no duty upon the insured 
to prove the contents of an original complaint that was 
superseded by an amended complaint (Norways Sanatorium, 
Inc. v. Hartford Accident & Indemnity Co., Ind. App. Ct., 
4 300,815). 


Binder and Order for Policy.—Even if the binder issued during 


negotiations for a policy of insurance had terminated for 
lapse of a reasonable length of time, a valid policy was in 
force when the broker ordered it about one hour before one 
of the insured’s tenants was injured, a risk to be covered by 
the policy (Hartford Accident & Indemnity Co. v. Brill, U. S. 
Dist. Ct., E. D., Wis., J 300,816). 


Temporary Insurance.—Plaintiff, whose property was burned 


while his application was enroute from the insurance agent 
to the insurance company for acceptance or rejection, was 
held to have been covered by temporary insurance, since the 
agent had assured him that he was “covered” from the time 
he signed the application (Hurd v. Maine Mutual Fire Ins. 
Co., Me. Supreme Jud. Ct., § 300,817). 


% NEGLIGENCE * 
(Other than Automobile) 


Municipality’s Liability —Plaintiff, who was injured by falling 


on a slippery sidewalk, recovered from the city and the 
adjacent property owner where ice had accumulated as a 
result of water discharged from a leader on the house 
(White et al. v. City of New York et al., N. Y. Supreme Ct., 
App. Div., § 403,572). Fall on Icy Sidewalk.—In an action 
where a pedestrian sued the city for injuries sustained from 
falling on an icy sidewalk, the jury’s verdict for plaintiff 
was against the weight of the evidence (Crus v. The City 
of New York, N. Y. Supreme Ct., App. Div., 403,571). 
Dilapidated Stairway.—Plaintiff had verdict for injuries sus- 
tained by reason of dilapidated stairway maintained by de- 
fendant city, but motion for new trial on ground of insufficient 
evidence to support the verdict was sustained (Helle v. City 
and County of San Francisco, Calif. Dist. Ct. of App., 
4 403,563). Recreation Center.—City was liable for injuries 
sustained by child who was playing on loose recreational 
device or “chinning bar” (Losciuto, etc., et al., v. The City 
of New York, N. Y. Supreme Ct., App. Div., 403,566). 


Landlord’s Liability——Landlord was not liable for injuries sus- 


tained by plaintiff when she slipped on a landing where 
particles of cement were permitted to remain after repairs 
had been made (Kennedy v. Taaffee, N. Y. Supreme Ct., 
App. Div., § 403,568). Joint Tort Feasors.—Where a land- 
lord and a gas company were sued jointly to recover dam- 
ages for injuries, it was error to deny the gas company’s 
motion to dismiss the landlord’s cross-complaint asking lor 
a recovery over from the gas company in the event she be 
compelled to pay damages (Wineck et al. v. Yanoff, Brooklyn 
Union Gas Co., Appellant, N. Y. Supreme Ct., App. Div., 
403,573). Fall of Ceiling.—Infant plaintiff recovered 
damages for personal injuries sustained as a consequence 
of the fall of a ceiling in defendant’s tenement house (Babba, 
Jr., etc. et al., v. The Yonkers Natl. Bank and Trust Co., N. Y. 
Supreme Ct., App. Div., § 403,570). 
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Attractive Nuisance.—A stack of poles along defendant's right 
of way in Arkansas contiennd, an attractive nuisance, and 
plaintiff was permitted recovery for his child’s death (Kansas 
City Southern Ry. Co. v. McDaniel, Admr., U. S.C. C. A, 
8th C., $403,577). Sand Cave-in—Where an excavation 
made on private property created an artificial cliff, merely 
duplicating the work of nature without adding new dangers 
and a child digging below the surface was killed by a 
cave-in, the owner was not liable because of having created 
an “attractive nuisance” (Anderson v. Reith-Riley Giese: 
tion Co., Inc., Ind. op. Ct., J 403,574). 

Bottling Company’s Liability—Explosion.—Where bottled soft 
drink exploded after delivery to retailer, the doctrine of res 
ipsa loquitur was not applicable and there was not sufficient 
evidence to charge negligence in the bottling process or 
breach of warranty of the contents (Gerber v. Faber et al, 
Double Cola Ice and Bottling Co., Appellant, Calif. Dist. Ct 
of App., ff 403,564). 

Basketball Game—Hole in Floor.—Where player was injured 
by falling into hole on floor of basketball court, he could 
recover from defendant who maintained the court and em- 
ployed workmen to remove standard to which backstop was 
attached (Ostrow v. Joseph P. Day, Inc., N. Y. Supreme Ct., 
App. Div., § 403,567). 

Public Skating Rink—Consecutive Falls—Where a boy sus- 
tained severe hip injuries after approximately fifty falls 
while attempting to learn to skate, the operator of the rink 
was not liable because there was no evidence showing that 
the injuries resulted from the second series of falls, which 
might impose liability, rather than the first series (Blizzard 
v. Fitzsimmons, Miss. Supreme Ct., J 403,575). 

Power Company’s Liability—Hearsay.—In an action against a 
power company for the death of an electrician, testimony of 
his helper that he saw deceased telephone and that imme- 
diately thereafter deceased stated he had ordered the circuit 
opened, thereby making it harmless, was admissible (Tampa 
Electric Co. v. Getrost, Fla. Supreme Ct., J 403,569). 

Fall into Elevator Shaft.—Decedent, walking through back 
passageway from a tavern to a restaurant, fell into an ele- 
vator shaft; court found him to be licensee and denied 
administratrix right to recover against owner of building 
(Rodefer, Admx. v. Turner et al., Iowa Supreme Ct., f 403,576). 

Elevated Railways.—Defendant railway was not liable for death 
of plaintiff's decedent who was killed while attempting to 
ascend from the track to the platform at a subway station 
(Dauphinee, Admx. v. New York Rapid Transit Corp., N. Y. 
Supreme Ct., App. Div., J 403,565). 

Contractor’s Liability—From a judgment for the employee of 
a subcontractor who was injured in a fall from a ladder, 
furnished by the subcontractor, judgment was reversed and 
a new trial ordered, for the finding of the jury was incon- 
sistent with the charges given, and newly discovered evi- 
dence necessitated a new trial (Swarsina v. Knight & Timoney, 
Inc., American Bridge Company, Inc., Impleaded Defendant- 
Respondent, N. Y. Supreme Ct., App. Div., § 403,578). 


* LIFE x 


Reformation of Policy.—In an action to correct a policy by 
conforming the terms thereof to the true age of the insured 
at the time the policy was issued, to enforce the policy as 
corrected, and perpetually to enjoin defendants from prose- 
cuting any action for the recovery of disability benefits after 
the correction, judgment in favor of plaintiff was affirmed 
(The Prudential Ins. Co. of America v. Krulik et al., N. Y. 
Supreme Ct., App. Div., § 502,970). 

Right to Surrender Value of Policies—Where plaintiff and 
defendant, father and son, respectively, each claimed that 
he was entitled to the surrender value of two policies, issued 
on the life of plaintiff and procured by one Loewenstine, 
the father and grandfather, respectively, of the parties, who 
paid the premiums thereon, the court held that Loewenstine 
had no assignable interest in the policies and defendant, who 
relied on attempted assignment, was not entitled to recover 
(Loewenstine v. Loewenstine et al., Ohio Ct. of App., 502,971). 

Suicide—Circumstantial Evidence.—Where plaintiff sued to re- 
cover face amount of an accident insurance policy because 
of the death of the insured by alleged accident, and defend- 
ant relied on circumstantial evidence to prove that the 
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deceased committed suicide, instruction to jury requiring 
defendant to produce evidence not only “clear and con- 
vincing” but which would “exclude everything else except 
the fact that they bring about suicide” was erroneous (Cox 
v. Metropolitan Life Ins. Co., Me. Supreme Jud. Ct., § 502,973). 


Automobile Accident Policy—Explosion.—Insurer contended 
that “explosion of gasoline vapor” was not an “exploding 
of a truck” and, therefore, was not included in terms of an 
automobile accident policy, but the court held that gasoline 
is an essential part in the operation of the truck and, conse- 
quently, an explosion of the gasoline vapor is included 
within the terms of the policy (Industrial Casualty Ins. Co. v. 
Alspaugh, Ind. App. Ct., 502,974). 


Equitable Assignment.—In the absence of express statutory or 
enforcible contractual provisions to the contrary, a parol 
assignment of a life insurance policy accompanied by de- 
livery of the instrument operates as an equitable assignment, 
and the fact that the insured thereafter wrongfully and 
secretly regains possession of the policy and is thereby en- 
abled to procure a change of beneficiary does not operate 
to divest the assignee of the rights theretofore vested in 
her by the equitable assignment (Sundstrom v. Sundstrom 
et al., Wash. Supreme Ct., 502,975). 


Change of Beneficiary.—A judgment for the estate of deceased 
was reversed and the complaint dismissed, since it was 
within the right of the insured to change the beneficiary 
and no fraud was practiced on plaintift-widow (Mitchell 
v. Mitchell et al., N. Y. Supreme Ct., App. Div., 1 502,976). 


% AUTOMOBILE * 


Insurance Questions.—After full consideration of the omnibus 
clause in the policy and the direct action statute, the court 
ruled that the injured party’s rights were derivative and, 
since notice was not given the insurer “as soon_as practi- 
cable”, no liability accrued under the pony, (State Farm 


Mutual Automobile Ins. Co. v. Grimmer et al., S. Dist. Ct., 
W. D., La., 7 706,639). Inspection of Insurance Report.— 
Plaintiff was not entitled to inspect a report prepared by 
an employee of an insurance company after an investigation 
of an accident, but she was entitled to obtain the names of 
eye-witnesses in an examination of the insurance company 
before trial (In the Matter of the examination of Citizens 
Casualty Co. of N. Y., U. S. Dist. Ct., S. D., N. Y., 7 706,626). 


Carrier’s Ownership of Vehicle.—Evidence that a truck which 
caused the accident bore the particular colors and trade 
name of a contract carrier, operating under a franchise, 
over a route on which the accident occurred, established a 
prima facie case that the carrier was the owner of the truck 
and that it was, at the time of the accident, on the business 
of the carrier and in charge of its employee (Webb v. The 
Dixie-Ohio Express Co., Inc., Ky. Ct. of App., J 706,640). 


Governmental Liability.—The provisions of the motor vehicle 
code making an owner liable for the negligent operation of a 
motor vehicle and making the act applicable to drivers of 
State owned vehicles does not deprive the State of immu- 
nity from liability incident to the negligent use of its auto- 
mobiles (Mead, Admx. v. State of Michigan et al., Mich. 
Supreme Ct., J 706,638). 


Warden’s Liability —A warden of the state penitentiary is not 
personally liable for a tort committed by a convict unless 
he directly participated in its commission by a breach of 
duty (Kuhns v. Fair, Committee, etc., et al., W. Va. Supreme 
Ct. of App., § 706,613). 


Minors’ Use of Vehicles.—Where car was “furnished” to minor 
and damages resulted from his negligence, the liability of 
the car owner was fixed by statute (Strout v. Polakewich, 
Me. Supreme Jud. Ct., § 706,643). Father Furnishing Son’s 
Car—The cause of action alleged against the father of the 
owner and operator of the offending vehicle on the theory 
that he was negligent in furnishing the offending automobile to 
his son was insufhcient (Bugle, Admr. v. McMahon et al., N. Y. 
Supreme Ct., App. Div., 706,631). Negligence of Friend. 
—When a son, who had borrowed his father’s car and had 
been instructed that no one else was to drive it, permitted 


a friend to drive, neither he nor his father was held answer- 
able for the negligence of his friend (Sousa et al. v. Corti 
et al., Calif. Dist. Ct. of App., J 706,622). 


Guest Injured—Gross Negligence.—Defendant, whose guest 


was injured when defendant, driving at 50 miles an hour 
despite warning signs of construction work, suddenly came 
upon a group of chuck holes in the road, was not guilty of 
gross negligence or wilful and wanton misconduct within 
the meaning of the applicable Florida Guest Statute (Cobb 
v. Lawrence, Calif. Dist. Ct. of App., J 706,621). 


Children Injured.—Plaintiff recovered for injuries sustained when 


she was ten years old and was struck by defendant’s auto- 
mobile, there being sufficient evidence to support the jury’s 
verdict, no indication of prejudice in determining the dam- 
ages, and no reversible error in the trial court procedure 
(Gerking v. Johnson, Ind. Supreme Ct., $706,634). Speed 
and Lookout.—The verdict holding defendant answerable 
for injuries sustained by a child when struck by her car 
was upheld, there being sufficient evidence to sustain the 
finding that defendant was negligent in failing to keep a 
lookout and in driving at a high rate of speed without doing 
so (Patterson v. Bell, Ark. Supreme Ct., § 706,624). Con- 
tributory Negligence of Parents.—Defendant who backed 
out of a driveway without attempting to ascertain the where- 
abouts of a small child he had seen on the opposite curb 
did not exercise proper care, but whether the child’s parents 
used ordinary care in the exercise of their parental duty to 
protect was a question of fact for the jury (Springer et al. v. 


Sodestrom, Calif. Dist. Ct. of App., § 706,646). 


Pedestrians Injured.—Upon testimony of five disinterested wit- 


nesses that plaintiff tripped and fell and that defendant’s 
bus did not strike her, the jury exonerated defendant from 
liability for her injuries (Buren v. Louisville Ry. Co., Ky. 
Ct. of App., § 706,610). Contributory Negligence.—The 
jury’s verdict denying plaintiff recovery for the death of 
her husband who was killed while walking along the high- 
way was upheld, there being no error in the court’s instruc- 
tion on contributory negligence nor any abuse of discretion 
in the refusal of a new trial on newly discovered evidence 
that the deceased was on the shoulder of the road (Duncan 
v. Vance Drilling Co. et al., Okla. Supreme Ct., § 706,636). 
Middle of Block.—A pedestrian recovered for injuries sus- 
tained when, as he was crossing from the south to the north 
side of the street and nearing the opposite curb, he was 
struck by defendant’s westbound automobile (Vogel v. 
Ridens, Ind. App. Ct., 706,615). Conflicting Statute and 
Ordinance.—Since the Vehicle Code regulates the use of 
public roadways by pedestrians to the exclusion of local 
ordinances, plaintiff's admitted violation of the ordinance 
prohibiting a pedestrian from crossing a roadway other 
than by crosswalk, did not constitute contributory negli- 
gence per se (Fuentes v. Ling, Calif. Supreme Ct., 706,647). 


Disengaging Locked Bumpers.—The verdict holding defendant 


answerable for plaintiff's injuries while disengaging the bumpers 
of their cars, locked through her negligence, when a third 
car hit his car, could not be upheld because, if defendant 
knew the danger of plaintiff's course, defendant was charge- 
able with the same knowledge (Hedgecock v. Orlosky, Ind. 
Supreme Ct., J 706,633). 


Intersection Collisions.—Plaintiff recovered for damages sus- 


tained when his automobile, traveling at the rate of 30 miles 
an hour on a through street, was struck by defendant’s car 
which approached on an intersecting stop street at a speed 
of 60 miles an hour (Howe v,. Scheibel, U. S. Dist. Ct.. 
W. D., Pa., 706,616). Private Road.—Defendant, who, 
seeing plaintiff approaching on the highway, entered the 
highway from a private road without yielding the right of 
way, was held answerable for the consequences of the ensu- 
ing collision (Stairs v. Quincy, Me. Supreme Jud. Ct., {| 706,627). 
Right of Way.—The fact that a motorist thought the driver 
approaching the intersection from the right was going to 
stop and permit him to pass did not excuse his failure to 
yield the right of way (Ohio Casualty Ins. Co. v. Bartson, Ohio 
Ct. of App., J 706,623). Approach at Same Time.—A truck 
driver was not held answerable for the death of the occu- 
pants of the automobile which struck his truck from the 
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AUTOMOBILE—Continued 


right at an intersection, since it could not be said that the 
two vehicles approached the intersection at approximately 
the same time so as to require defendant to yield the right 
of way (Hall et al. v. Wallace, Jr., Admr.; Hall et al. v. 
Schuyler, Exrx., Ariz. Supreme Ct., J] 706,617-706,620). 


Opposing Traffic Collisions —The verdict holding a bus com- 


pany answerable for injuries sustained when an approaching 
vehicle struck the center of its bus was held to be against 
the weight of the credible evidence (Montis et al. v. Fifth 
Avenue Coach Co., N. Y. Supreme Ct., App. Div., 706,641). 
Identity of Vehicle and Driver.—Upon conflicting evidence 
concerning plaintiff’s sobriety and the identity of the driver 
and the owner of the approaching truck which struck plain- 
tiff’s truck, the jury returned a verdict in favor of the 
alleged owner and driver (Mills v. Silbernagel & Co., Ark. 
Supreme Ct., § 706,614). Wrong Side of Road.—The phys- 
ical facts indicated that defendant’s intestate wrongfully 
drove on the wrong side of the road and the verdict against 
her was upheld; said decedent, however, was not acting 
within the scope of his employment and the verdict against 
his employer could not be upheld (Phillips Motor Co. v. 
Price, Admx., Ark. Supreme Ct., 706,625). Vehicle Out of 
Control.—Because defendant had no opportunity whatsoever 
to avoid a collision with an approaching vehicle after she 
knew or should have known that it was out of control, the 
court refused to sustain a verdict holding her responsible 
for the collision (Rossier v. Merrill, Me. Supreme Jud. Ct., 
{ 706,637). ; 


Passing Vehicles.—The rule of the road requiring overtaking 


and passing to the left of the center of the street was 
inapplicable to a case where, if the deceased’s car was 
located where plaintiff's witnesses claimed it was while he 
was changing a tire, there was ample room for defendants’ 
car to pass it without crossing the center line (Tilbury, 
Admz. v. Powell, Jr., et al., Okla. Supreme Ct., J 706,635). 


Rear End Collisions.—In an action for injuries sustained when 


appellees’ automobile collided with the rear end of appel- 
lants’ truck parked on a Georgia highway, recovery was 
allowed, and, although the Georgia statute permitted the 
joining of the insurer and the Federal Act did not, there 
was no conflict of laws for the Georgia statute was appli- 
cable to the intrastate commerce in Georgia (Acme Freight 
Lines, Inc., et al. v. Blackmon et al., U. S. C. C. A., 5th C., 
{ 706,644). Unlighted Truck.—The finding that plaintiff was 


free of contributory negligence in crashing into defendant's 


truck, standing on a public highway without lights in the 
rear, was against the ye of the evidence (Bedell v, The 
City of New York, N. Y. Supreme Ct., App. Div., 706,630). 


Railroad Crossing Collisions —A judgment for plaintiff was 


afhrmed where the evidence presented as to truck-train col- 
lision in Indiana was in complete conflict, but where there 
was evidence which would justify the verdict rendered by the 
jury (Hellard v. The Baltimore & Ohio R. R., U.S. C. C A, 
7th C., $706,645). Speed of Motorist—Where highway 
crossed railroad tracks at a right angle, and train signals 
were plainly visible, the administratrix was denied recovery 
against railroad as decedent did not slacken his excessive 
speed as he approached the crossing (Hitchcock, Admx. v, 
Iowa Southern Utilities Co. of Delaware, lowa Supreme Ct., 
§ 706,642). Last Clear Chance.—The doctrine of last clear 
chance was inapplicable to a situation where a motorcycle 
skidded into the side of a slow moving train because at the 
time the motorcycle reached a position of danger, it was 
too late for the motorman to have a last clear chance to 
avoid the collision (Johnson v. Sacramento Northern Ry. et al., 
Calif. Dist. Ct. of App., J 706,632). 


Existence of Personal Injuries.—Even though there was negli- 


gence on the part of the operators of the automobile and 
street car which collided, a question of fact was presented 
to the jury as to whether or not personal injuries had been 
sustained by reason of such negligence and the verdict ad- 
verse to plaintiff was upheld (Mugman et al. v. Brooklyn & 
Queens Transit Corp. et al., N. Y. Supreme Ct., App. Div., 
{| 706,629). 


Weight of Evidence.—In an action to recover for personal 


injuries resulting from a collision, the court held that find- 
ings that defendant’s chauffeur was free from negligence 
and that plaintiff was guilty of contributory negligence 
were against the weight of the evidence (Scagnelli v. Mas- 
trangelo et al., N. Y. Supreme Ct., App. Div., J 706,628). 


Wrongful Death—Damages.—Under the Idaho wrongful death 


statute such damages as are just may be recovered; pecuniary 
loss will be presumed and recovery may be had for loss of 
society, comfort, protection, guidance, etc.; no damages may 
be awarded for grief and anguish suffered by surviving rela- 
tives (Heep et al. v. Ader et al., Idaho Supreme Ct., 706,611). 


Statute of Limitations.—The Statute of Limitations does not 


apply to actions over by a defendant to recover from a per- 
son who may be liable to him for all, or a part, of the plain- 
tiff’s claim (Adam et vir v. Vacquier v. Jansson, U. S. Dist. 
Ct., W. D., Pa., 1 706,612). 
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